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Mr. Past President, Mr. Chairman, Offict>rs, 
Rcg~nta, Governurs, Distingu ished Guests, Frl ­
IOW8, Ladit!:S, and G('Iltipmen; the grcate1(t hOllor 
an Americnn surgcon can r('{'{'h'p ill to 10,"' ''111(' 
President of the American ColJeJ,:l' of Sur)!, ·,.!!!!. 
I appreciate your trllst and t!Stecm in J;::T;'lntitl~ 
me thia high oHicE'. With grcnt hu mility t pledge 
my best l'/fortJI to live up to ,:nur cOl1fiuC'llce 
during the critical IX'rlod we {ace tOl!cther. 

The strength of thill great ColIE'gp lips in its 
Fellows. l!:nch or the Fcllows initiu tt'd during 
this Convocation f('prI'SPl1ts the r('Sult or \1 

lIlrung sdcntific :uHl hUITIlIuitarian f'ducational 

In brief • •. 

In 1I1i." pr(~icf(,l//ial adflr(K/f, ,Irlirl'r('fl (klolKr 
J 6, 19 i 5 ill 8(111 f'rallrll'.f'o 1111 r i 119 (' mrr(l('(lliou 
C'trr/llOH i('11 of I Ill' fi lilt 0" 111/01 ('li //Irq/ C onur('I<Il, 
Dr, Srolt rrr i('l1'~ Ihe majnr nl<prrtll of /I'r 
profcuiotlnlliabilily lli/cmlll", ftX'I,r.illf) (III liI(' 
!actorll. as they (171/1'" f,. lm/ jl'lIll<, Pll,l/Iliriallll, 
lI()/lpiJaiA, IlI1d '4/lI'Y('1I<. fllIIl !l1'C/11 lIIol!'l i mporlllllt 
ill caM8ing ill(' ill(uoJl.j"u ",!tllb('( 01 ""i/,,, 

He llien di..~IIISFr" bulh lI110rl rCl/1ge ami long 
ra,,~ approarllt:s Iv 'lte soll/tion. rlllpllfl,~i;:iI19 
thaJ, fI nlike a :>cicn I (fie fl/l/d If iI/ !fldd, /'(I,d 
dato con k aUIIIIII//oim and olloly:cd,lhc dC(lrth 
o!IodlilU i"forn/Mio" rtgarding Ihe prob'em il< 
a majur 1<IIIIIIhlilf9 b/(J(/.:, and if ,/,(' frC'qII(,IIl'1f 
of claim.1 olld (lId/I< U lu be' ,rdll(,(',/. if itc "ilal 
10 obtaill !lU'I,~ n.mccTldllg the mcdiral ('rcll/s 
Ihal COlll't II/clil. 

-

proCt'SS, culmin}lting in acquisition of pmft'S­
SiOMI knowlpllKC and skill gllincd durillK I)ro­
longe'(/ lK'riods of graduatt: ellucalion amJ dinl­
cal ~rvicc as rpl'lidents and, for mos1.. of yon, 
short(, r lX'riHIi:; in surgir;11 pructicc, Y')u have 
beeo carl'fully (' .... :llu:l.\. .. 1I 1m". as a n~ul1.. of th(> 
excelh:llce o f you r lIerformam:'!, ha"'(' befon 
found qualified to become F'('lIo\\s. Your add~J 
strenl:lh will serve to sustllin thl' .... iKor of uur 
great organiz:ltion . 11.. is 11 pit·:l.'Iurf! to ..... elcome 
yuu as F~lIow!l of tll(' American Collel~e of 
SU'I;eoml, 

Yuur entrr illto l..his F c,!I /tw!';hip of surg('Oo~ 
cum('S at:l lime of tur hul Cl lll'C anu unrert.1.inty 
in th(' profl'ssiunal Ih'I'!I of I,hysicians and sur­
gpons in th .. Uni h 'd S llll('8 and 1..0 a h:'ss('r degree 
in those of our Cllnadian cfl l1ffl' rl!S, Th(' largf>8t 
and most ominuus pTflhh'lll tlllli .. II of us [al'C is 
the profes.!lion;11 liabi li1..Y crisis, 

As Dr. C . R ollins Hanlon sta1..ed in a concise 
r('porton thi!! topic in thl! Avril 1975 issue of l..he 
ACS IlULL~:TIN , ", .. It is no pxaggerat ion to 
labd th(' sitLlation Jl ctisi~ , .. Most urgent is 
l..hc issue of illsuranre availability. It is one 
thing to pay high prpmiurns, . ,('ven whell l hcse 
:tre project('d to ahsurd 1,·\'\,18 , . . Rut w hen 
absolute unavailability of professional lia bility 
insurance t.hrelltt':l1S one or sc\"crll l s t atl'l'l, wil h 
the- imminent risk of shutting dowo tht: pro~ 

"isloo of S('rvicp to patients, no onc can (' hanu:· 
leriz(' the tl!rm crisis 11.'1 on~rdrawn",' 

I n the ~h')rt time since Dr. H anlon's r('port 
the Jnulpracticp crisis has P\"okeu actu:l1 an d 
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th rentened stri kes by physicians and Jol hutd oWII!! 
in hospitaL servi t-es in ~verll\ stat(.'S. and has 
been reeogni1.ed as a n:lliona\ emerl,: .... nr·y thrf'at­
ening the continuity of health rarp tllr'",:.:ilout 
America. Thp.re are opinions by thll thuusands 
concerning the causes Ilnd possible solu tirms for 
the maiprDctice crisia, but hard data on thf·~e 
subjects are very scarce. Ld us look at sume of 
the li mited factual information on the back· 
ground of this crisis in profession:ll liability. 

Ten ye:trs ago only one malpractice jury 
verrlict in the United Statn had reached one 
millio n doll ars. And, nccording to mpdieo-Iegal 
expt:rt David Rubsamen , the numbe r of ver­
dicts in exC6S of three hunrlred Uwus;Uld dol\ors 
('ould be countffi on the fi n~ers of bot h hands. 
TOilay over 30 malproctiee awards and !!f't· 
tienwnts ove r $1 milli on ran bf" identi fied. Aud 
in (';llirornia :llonf! there were lit Icast 34 awards 
of $:100,000 ur more in 1 974 ·· .~ 

The enormity or the present situatiun is ab· 
s urd ly illustrated by the malpractice suit filed 
in Californi ~l recently that reportedly askerl for 
several !Jill ion dollars in damages for the plain­
t ilT. not to m('ntion his If"gal advisors. 

The depth of the problt'JIl is incisively de­
pided by a New York City malpractice case 
tha t was concl uded earlier this year. A young 
woman , now 22 yeanJ of age, brought !wit 
against physicians who had tr~atl'rl her all a 
prematu re infant in l U53. Oxygen had been 
used in hcr incubator and her sur vival was ac­
compan iefl hy blindness. I n thr early 1950's 
oxygen therupy was commonly IL~I'II in support 
of prematurC' infants anrl o nly laler was it dis· 
covererl that retrolen tal fibropl asia and blind· 
nf'SS could result rrom such tr('atment. As th~ 
trial progressed the plnintiff spttlpd the lawsui t 
oul of CQurt for $165,000; the jury was reported 
to be ready to award her almost a million dol­
larz. 

Severul frig htening element.~ in thi!! cuse a rc 
pertinent to the present medical liability cri$ill: 
(I ) the phY:l icianli were held to he liabl i! for 
therapy eUII::;jrlercd proper at the time uf iLs usc, 
(t) the award came 22 years after thc event, 
and (S) the jury W~~ vreparro to awa rd o\'pr 
five times all much in damages :lS the plaint iff 
was witling to settle for. 

Looked at from the viewpoint or an insurance 
company a nyone of these thret! factors ca n 
cause an actu arial nightmare. If phy!!icians are 
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rf'SI}I>nsinle for tnt' 1Iiil ... f' ITect3 IIf thl"rl1py even 
wh('ll t hl'1l~ ar(' not kllflwl\ Ilt til(' time ot trent­
IIWlIl, t Iii' pot{'lIt i III Ii, I hili ty I~ {'n n rmolls. "hYl'Ii­
cians arc thr>nrHi rally lialile tfl li liKlltiulI for 
de{";,uiK, in ract a .. '1 IfI"~ as their l.mlil"nts are 
a!i'·e, JUries 'o\oml ikdy c.m tinue to be gf'nf>rOliS 
in t hcir awards to :Il!v.ripvpr[ plaintiffs. The 
insur:'lnrp comn:t ny ('au readily condml\: that 
medical malpractice is an area of illsuranre 
co" crnge that dcfif"S :lI'tuarial a nal~il'l and de­
{'irl(> to gf!t out or ttl" husint>$i. 

,\nother factor that hilS contributed to rising 
prcmiums and \\ithdrn wals from the mf'odical 
liahillty fielrl ha.' hefo.n the el'onflmy. As ci ted 
by Don Harper M ills, the capacity of c;!Sualty 
carriers is limited hy thpir earned surpl us: this 
surplus dropped precipitously with the fnll in 
the stock ma rket during 197:1 and 1974. T he 
result h;lS I>\','n a slmrp reduction in the number 
of doctors the cDrriers C'Un afford to under· 
write.1 

Ten years ago at least 30 illsurance com­
panies in the United States offered medical pro-. 
ff's.!liCll1allillhil ity insurance. T nrlay this numhfor 
has dropped to eight or nin .. , with llnnUUnt~ 
men ts hy sf!verll\ or the remain ing c')l1lpanics of 
thl'ir inten t to witllliraw (rom prorP-'llional 
liability co'·erage 11f, as an al tfOrnativc, III re­
main io t he hUl'ilU'SS unly with enormnU-' in­
crea.~p.s in premium ratcs. 

AltlJOugh the gut issur' of mediclllprofeSliionlli 
liabil ity is far mo,... than an insurnoce problem, 
the total unavailability of profl."SSinnal liahil ity 
illsurance in some ar(':L<; of the country plus t he 
exorbitant premium ratl'S pro po:K.'<i hy the few 
rem:lining imlllfi\ IH:(, far riers havE' cif:'a rly been 
the vrecipitating facton:: in the- pre!:leul com­
pound crisis. 

Much le!lS clearly can wc identiry the funda­
mental factors that const itute thp. etiolugy und 
shupe the pathoKenl'Sis flf the diseuse we are 
discussing. At a nati'm al con fcrence on me<fical 
1Jf0rp.lI.~ioo alliability 1l\'1~1 in Arlin~ton, Virginia 
last !opting, an effort wa~ mad!! by various 
panclists to fix thf' "lilame for the malpractice 
prohlem", on varir)Us Seilpl'I:Oats. Acrording to 
Tf>port.'1 uf the conference, over-expectatiolls by 
pllLienls arc large cfl lltriiJu t inJ{ factnrs. I'hysi­
cians and insurers ~aill th;lt conti ngent fees and 
lack or !W!1f!Ctivity by I"wyers in chno!ling cn s 
Wl'rl' Teljpunsible. A ttoroflYs nnt! inSUfPr3 stated 
that the prohlem could hCKin on ly in a hospital 
or physician's uRicC'. La wyers and physicians 
blaml'd n general gflocd among insurers for es-
calating premiums. ' 

Let us review the fllctors that Sf!@m most im­
port ant in the caliS(' of thp increasi ng number 
of fllltipracti('c suit.e; and the current proressional 
liability rrb:i!'l:ul Kvplied to patients, physicians, 
hospitllls, lind lllwycrs. 



• 

• 

Patients 

In :a r('('('nl nrtide, "Changing Climat(> for 
~I"uirilll"·. I'hilip Atxolson cmphasi7,pcl that the 
es!Wn ce of IJmelief' IIr medicine is in tht· intl!n1c­
tian hel\\("('11 patient nnn phplician lind indi­
cate'! that in good medicnl pnH:tlcP there IS no 
lIul)!titutc fM the con!ldenCl' of thE" physician. 
11(' further pl)int~t.I out Lhat." Intern·nlien by 
thp C .. n~rl'ss anc.l h)' the Ulhniuistr:llinn has 
~'Hm~ IJft>uuse of demands of thl' public thlll are 
b 'lS{'d a t least in part 011 unrcali!llu' f'xpecta tiolls 
of wh:\t ("an IJe th.·lh'crNI in the way of patipnl 
Cllre. TIU' avprage J>4>""<ln's ron("('IlL of what is 
pussi!,)!e medically is conditioned by n memory 
of miracle drugs und pulio vlIcciup and by ac­
counts of organ transplants 111111 "reat "PW 

meclicul di:II,.'uverit!ll. The !Iuhlic expects the lJt!lSl 
pnsaihle mprlicnl care but wllnts it. delivered in 
the style or It genrration ago-the rloetur np­
pearing at home wi th /I ulm:k hag allll a stctho­
SCOpf> ••. The public ul ::! \1 htl(-l COI11!' tn o('malHI 
that phY14icians Me\'cr make mi:;l.akt's in tech· 
nilille or judgment 111' indicatcxl by the cur~nt 
ra.sh 01 mnlprncticc suits". 

Dr. AI~lson summllrize:t uccurah'ly thp "i('w­
poil\l~ ur thf> puhlk that ('on5titlltc~ our 1m­
ticn ts and our sour('e!I of potenli.11 ('[ai 'll!,; and 
suilJl, In tn€.' pa.st decode we han' Iwen thr fiE.>­
\,.dupmcnt nf .. consumerism" and 1111 inl'rea, .. -
ingly Iitigiow att.itude nn th€.' p:lrt of I hc Ameri­
can puhlic in nU l\!fJ)ec15 of human aNi\"ity­
l'Prlainly this litigious atlitude ~('I'Ill!t to ("rus 
wilh inCrpll.'ling frequency on m('tlkallltTid,'nt~ 
and injurit'lf, real anti alleged, 111 IJhysil'ialls' 
offir{'S and in hospit.als,' 

In collllnpnting 011 a rcport IIf lilt' Lt'gal alltl 
Ethi cs Cornmittpp of the Study 1)11 Suq.;icul 
S("n'iccs for the Ullilefl States (SO:-:;!'US), ('om­
mill"" chairman Dr, Henry Sdlwart1. si.:Hed, 
"T'wtf' i" a growin!: rorec of well infurrnl'(l con· 
Sunl(>fS whn pn>fpr:l role in determininG healU, 
polirics. r-'rorn tht! puillic IJOint of view, the 
quality of health care is oss~s:;~cI through thl! 
outCIJlIll' or thl! s('rvices rendered rnther than 
thrnugh the proviil .. r anrl pr:lrtitioner crc­
dpntialling process, This implit'!i correcti ve 
action if carl" does not meet ill'C\'ptliule cri-

, ... 
terHl , " , 

The trinl JawY .. nJ ami thl' inllur:l.l1re com­
paniPA app:l.rentJ)' ngr('t' thul 1I funciarnpntnl 
CIlU~" fur litigation lies in the f<"Cl ing of Ihe pa­
til'l1t and hi!i f:tlnily that the JlhY~lrlan h:t..o; not 
provided firs t rate diagnosi!i, treatm£lnl., and r(' ­
suits. In addition, as pointed out hy arlJitmtinn 
expert Ruhert Coulson, there is thl' factor ur 
ins! ituliullali;(.atilln:" Thp prrson:li ..... armth be­
t ween doetnr and patil:'lIt ha.''l cooled, Medil'a l 
('arp j" n'l loncer a transaction Ilt'lweell an 
iutli \' idual patient and an individual physician 

• 
, , , ./\llhou~h the tiOf'tor is still profeuinnally 
r('Spon:.iiJIe rllr pntient ("nn', ht'is mnre likely to 
III' a~t;n& as part 01 a mNlicnl t~'nm, Other pro­
rt'SSional~, :15 wpli 38 a..~illtants, tcchnit-:ll em­
ploy~, :llId !iuppliers nf t'quipment and drugs 
also arc ill\'o]\'ed in thll In:atment'', Coulson 
think,o; that mCilical c;'\tC :l.nd pruttSional lia­
bility are hecoming institlltlflnal problems.· 

I-{o\\eler, plaintHT's :lttorlWY R, M . M3rkus 
hru! pmph:\5iu-d that the InrlCe institution and 
sptocialization ure not IWCI'IIIIarily synonymous 
with depersonalized medicine. Looking :l.t the 
record of claimll filed 8t:ltp hy stOlte, he finds 
little eorreilltion btltwCi'n im'idpnce of claims, 
the mE"dical sophistielitillll IIf the s ta.le, nnd the 
atllount of so-tallE"d m:L5S medicine prnctil'ecJ 
hl'r", RatnN, )(;lrklL~ hf'ljl'\' f'lI that n lunda­
tlwlIl:11 C'ausc of such clnilll!i is poor rappurt he­
tl\'I.'t'n patiE'nt8 :lnd doctors :" 1\ rii{,lIl willl'OlOu 
ill to me and !ill)' he \Vantil mr III lillie his doctor, 
hllt:ls WI;' uJk, I re:liiz(' \I hal he's rlt>!\c r ihill~ 

ill not h:l.d mt'rlicinc 50 mu('h as bad pt"r.JIlllal 
tn'alm .. nt. Until r sort out th(" onc rrom the 
other, I ",III'L tll','n tf'1I \lh{'lhf'r the I~ase h:11' 
1"~,ll nlt'nl . , , II hat tlri\·I.':::I tht, pal ient t.o 1111' in 
IIII' first pi.lrj> is nflt 1Ilwa)'s the medicill rf"!lult 
" ' CllIh,rlrillg thl! JI;\III'ol'~ I'lImpl:nnt the'ft' ill 
mnst :llways II hllc uf hi::! I)h)"il'ian '~ ruticlIMIS, 
;trrn~anr,', tlr a!lsemhlr lirlf' indifTt:rence",l 

In lIlt' opininn of l-:It BI,rnzwl·ig, fnrnwrly the 
€.'xccuti,l' direct'lf of thc H fo:\\' Gommi5!lion lin 
1\II"([i(';11 :'Ilalprnctice and furrlll ,rly u. vil~"I''''9i­

dpnt nf the Ar"nnnut IIlSUralln' Company, the 
~rimary ('ause of prore~'II"n:llllahility claims is 
iatro~cni(' mt'lliclli inju ry, HI' i~ quoted 11K stat­
in!!, at a ""n fer('n cc spollsort'd hy HI';W Inst. 
!iprin)(,. "Thr tinw nall"oml' for all partie8seek­
inl! snluti.,n:t tf, rnalpra('!it·" Il rllhh~m~ tn r!>Colt­
ni7.(, I hat Ihc root cause of t he clltl'(!nt Inalpn\("­
li cro prnhlpm is the suhi'llantial number of in­
juries lIml flllH'r :ulw>f'l',P r£llmits ~ust.:litlf>fI by 
patients durin~ the COUI'St' of h'l!tpital and medi­
cal trE'atment" , 

r..-rn1.wPIr: :l.pparently h.-·lil'\'~ that the 
st" 'rril~ ur the injury i!i murt' likely to tlt'lt:r­
mine wnt, thpr a claim will ari~'. than is the 
Ilrllhahillty thaI tnl' injury W;L~ rallllPd hy 5uh­
!i1 :IIHlanl cllte III' llI'gli~I'm'I" furthl'r, in his 
opinion. Sf'combry ur 1~"ltrilllltillJ: CUUSI-:t 
inrJudr SllI'h faclnrs lIS intl'flK'rMnal prnl.lrms 
with hrp,Ll; .I •• I\n or ralllJOrt h"tween patlPnt 
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and Vhysicinn or health Cl1r~ provider, rru~tra· 
tion with t he m:\ nner in which specific com­
pl aints a hout model! of trf>at nwol and COl1\­
plicut ion, lIrl! hn lulled, unrt~lI l i!ltic pXpe<:t:ltions 

by pat ients collccrning ouh:ume of treatment, 
a growinl: national trend toward health care 
consumerism. and other lIooolog-ieal stimuli to 
Ii t ii l1tion." , 

Physl cl'ns 
Accord ing- to Dnn Gu8S0w, the first recorded 

malpr£1cUcl! ,ui t WUli t ried in EnA'I:!."" in lhe 
13th century. The firs l such suit in the Unitl·d 
S tatell OCl'urred in 1790. T hroughout the tnth 
and the early haU of l he 20th r.pnturi~, lIlueh 
li tigation wns quile UnCUmlnllll. Thu change ill 

incidence bc-gan in t ht' 1950's nnd suits h<lve 
f1ou rish~1 in l he 60's and iO'II.'ft 

Insurance Sen-iee Office. 1111 independent rat­
ins: organiT-ation. e!timated th at in 1966 only 
1.7 physkill llS per 100 wer!! siled by patients, 
By 19i2 this fi):ure was 3 Pt!r 100. Fur the last 
$(' , '('ra! ) ' ('ftrS the number of claims fil ed against 
physir'ians has illr' rc:W!d hy cight to nine per­
cen t I~r Yl!ar, Award:! in lh~ Chlilllll have in­
crcased on all a \'crnve of 13 to 14 pcrcent per 
y car. I n"llranf'e compllni" rps pl)nded in ttle 
th,·cade tmdin): in 19;0 by increasing IJroCessional 
liabili ty premium rates by 540 percent for phy-
8;('ia"" other than surgeons and by 9!l0 percent 
for SU r~NlIIll, t n this c rille. year flf 197!) all 
phrsiciun!1 and surgeons engaged in private 
practi ce faced a<i dit ionnl increases of scveral 
h un(irpci JlPr r.e n t. in prpmium" or total non­
a va ilab il ity uf jJl'ofc::I$iulwl liability imiumnce 
c(.lveragc, I t is c~ l imat(.'(1 that nearly $2 lIillioll 
will bl> rollp.rte(i in this cnming year in mPdical 
profl!:olSiullal liability insur:lllce prprniums, Sur­
g~ns will pay well over GO percen t of this 
ennrmous tot al. 

I II a rprort fo r tllr' fnrmpr H F;W r.nmmission 
fin ~ I t!dicul Mulpnn:tice. Rutlu\', Myt!l'S. and 
lI. l irnbcl1a nn:tlyzcd mcdic:tl profession.11 lia­
hili t )' daims dt'l~) in 1970. They ruund tl)at 59 
pt'rt.'I!lI l of phy:; icil\n3 nlllllCl1 ill claim urtiun 
" pre in solo pract ice. I' hysicians in partnerships 
:tccounted for anothe r 2:; per('enl. pr:tctitioners 
in ~rO ll p)l f·ight pt'rcpnt. doctol':'l workin!.:' in 
ins t itutiOlI~ four pt:rccnl. anti lhe rf'mllincit!r 
was comprised of miscellany.'1 f 'rom this s tudy 
i t aprpan& t hat lell tim{'8 as m:\ny ('iai ms 
a re liIel l aKain~t physicillns in solo anti partn~r· 
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:;hip praClil'l' as II.lCai llst thfW' who pract ice in 
groups. 

What f:wt.nMl ac('oullt for this highly sig. 
uifh-ant tlifTt'rl!nce? HaNl datn not currently 
a\'ailabl(' ar(' n('t'oetl to nUSIO,¥.r thill f]ueslion. 
One IIp{>('ul:ltive nnswer miJ:ht be thut t he pPer 
re\;{'\\ inh"rf'nt in the " !:ohl fish bowl" of group 
practice nl.l)' ~"'P to r", lurl' thc numlx>r of 
medical injuries and r~ul Lillg daims. But m ore 
than sppculation is nl'f'drfl for a "ulid unswt' r. 

Du lht'Se incN'as~ in daims :\1111 insura nce 
premium rates refleet l'OlI1llarublf' inrN':18PS in 
np~h,('nt conduct by ph)sit:i:Uls lIlill hospital 
pe~nnn"l? 

Eli Bt'rnzwt'ig nnswt'f'S t his as folln ..... s: "First. 
let liS be~ln by reeot:nizink the vu.sl uifTt'n!nce 
betwt't'n actual or de facto malprnctice (In jury 
reJIIllltlll~ from nl.'gliient r.onduct) I1ml mRlp rae­
tict! dllims (mere nlh.'Katillnll thnt a n in j ury W;\II 

c:lu5('t1 by neglh::unt conduct!. S('(.'Olltlly , . • . 
thprp ilJ ahsolutely no b;\,';is for cuncludint( thut 
all or C\'CI1 u majurity or rnalpracticp. claims <Ire 
auribut :tblc to ncgliKl"ut ctJlHlurl-ulthnu"h 
somp urlllnuht.etlly nre, anrl the number may be 
gru\\ ill): ... • 

As I!'arly as 1955 Dtl\'id Bnrr found th at fi n ! 
pert'f':nl of 1,000 patieot.!! who Wf':re ncimittl'(\ to 
the medical wards nf a larll:c metrolHllitno 
hospital sust:linoo "Hllrnrtunute 5l'lfllcine Hlld 
aCf'irients attribut:\hle tn ~lIJctionNt und well­
intpntiooetl diI!.Knl,~i~ anti thera[ly" ,t! Rern· 
~\\cig estimates th;lt the percentul{e IIf iatro­
genic Injuries sustllined to tntnl units or hospital 
carp. provided lin II. natinnwide b:l8is is in the 
rallt(e of fi'"e to ten percent. It is hill! op inion 
that the vast majority of thest' injuries arc not 
due to neglilCence, but lOany or them a re pre-­
ventable.· 

In a r@ct-ntloss-controlprogramconductedon 
some 8.000 liability pflliryholdprll wh ... \I,'t're 
membel1t of cou nty medical srlcitlt ies in s' lIll hem 
C:difornia. J ohnson and II iKl{ins of L"", Angeles 
IOhkpII intn 2.:mO dailm; nr,'urrinJ! flw: r :\ fO ll r 
,Vt'ar periud, 1'/11' firm f()ut1tllhallc 'n pt:rc l'n t of 
the clnim$ had bct-n btoulCht u..:uinst OII!y 46 
dortnrs nnd eaf'h or thMlP rlurtnf'8 a('cnun tpd fo r 
fnur or mnre claim.". Ollly thfl~ nf thPlle physi­
cians had IInythinsc dernj(atory in lhtdr rel·ortl •. 
An analysis h:\&l!(lcm undrrwrililli: criteria. con­
dmipd that thCllt> ,If, (lor·torA all h:td ~ou nd pm­
fession,,1 crl"dential~ IIl1d 1:lRck~ruunds of ex­
pl"rienrt>. Only tw ... lvl" of the 22X Cnsl"S ;\&:Rins t 
lhe 46 I)t!l{an in their IIm"I'S, Only two IIf l he (& 
ph),Siri:UlS ..... ith mult i,.il· \'I!t;ms were general 
pral·trtifln€'rs nnc! only "nil was an unesthesi­
()iugi"t, Twenty..-i..:ht flf the 46 were hoard 
" 1 r lifi~d spt:C:inlisl s alld f'lev(!1l ulht'f'S were 
r('ported to h(' bo.ud dij:!ihle. Six wroTe foreign _ 
mf'dif':11 ~r:l!lunt~, ~1I nf whom had received 
tht'ir rtositiclley lruinillK in American hospitllis. 
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lIy fM ti ll' IHllk of the daltns- IB5 or aLom XI 
Vt>rcl'llt -- arose (rum dectivA Kurl;ery pcrformf'll 
nn hospital m-patients IJy nUt'ntlinJ! physi('j:ms 
with lipprnl,riatP pri\'il" I:''!;' 

This Sludy hlils to validate 3. j9'0 sl'n;ltnrial 
subeommitt~ report that ascrihed risIng pro­
fi"Sllional liabihty insurallce rut~ tn "had apple 
doctors who are chrnnil'al1y H~Kligellt to the 
poi nt of incorn p .. lence", Ac('ordilllr: to the Cali­
fornia report , \' irlu ul1y lIone of the 2:!S cases 

, in \'oln.rl actu"1 lIegli);I'lIce, Llllt mn. ... t wprp 
described as " bad accidents" thul t:ouhln't have 
b~n foreca."t on the basis of the physieian '~ 
past h is tory or hill UM! of controversial pro­
cerlures, '~ 

Hospitals 

T he J ohnson nnd Higgins study indicates 
tha t t he m ajority of claims deri\'e from injuri('5 
sustuincd in hospitals, Hmlpilal~ are rummonly 
named :1S cocll'f('nd anta in such suils, TIlt' lia­
bility cri8is has arr,,<, tcd them severely lind is of 
enormous cOflcern to a ll voluntary insti t utions 
prov idi ng he.illth care, 

As is the case w ith physiciun~, in the last 
rleca dp. volunt:try hospitals in the Unit('(1 States 
have hRd tu cope with II IItrlt{liIy incre-:1Sing 
number of claims for damagl"'i frUIl1 patients. 
llnd II 8kyrO<'keting riM!' in premiums fur lill­
bility in!!UrUnCf! to co\'p.r their ('omp\"x and 
v aried professional Ilnd IItlllprtlfessional em· 
ploy l!f'l!" P remium rat es for many h"svital!! fur 
fiscal l'CU 1975- 76 ha\'" bf'f'n Mlr:lIated frum 
300 to 1,000 percent , I n my own institution , thl' 
SOO·lwel Vandprbilt University lIuspitul. in the 
relutivdy lIon. lililocioWi community of Na.sh­
\'ilil', T cnncsst'(' (whcre insurall ct! companit'll 
paid out only $15.750 in jury verdicts for mnl ­
prnct i('t~ cI;lim~ ill the four-y(':lr p('riocllH"twl'('1l 
Ja nuary. 1971 and F ebruary , 1975), the hospi­
t.-d·s liabil ity premium for its lIollvhysicilin 
f' mploYPN\ h:lf( heen increnst>(1 from $59,000 for 
fi sc I\! YI'ur 1914- 75 t tl $395,000 fM figt :a! year 
}!1 '5 -76, T his does n ot include the 1975-76 
p r('m iu m for ]j:\bility insuTaure fur t he house 
stl\(f , a n mld itiuual $ 150,000, In high-risk t: lat('S 

s uch as Clllifornia, New Yurk, Npw ,fPT&PY, and 
"'Inrida, t hese large increases in vr~lI\iums will 
prohably &>em q uite mocll'St, 

Throll~hout thp country. th .. Cfi'lt of incre-ased. 
premium rall!::! (or linbility insurullc~ imposed 
on \'nlunt:lry hospital' will be n(>C('55arily passed 
lin to the patiT'nl in the form of ~ui\'ale-nt in­
crel~ in lht! Ctlst tlf hospitalizatioll. A. ... a 
tan l:i hle example. t he e!evnte<\ vrt!lIIiulil mlt.os 
will o('('essitate that Vanderbilt Univcfsity 
H m'lIital inrr('al>e its al ready h igh daily room 
mlc II)' allca,'il $7.00 ver day. 

I II the l'UUrse of n patielll'~ huspital CJ(­

ppri("nt'{' , whl're is an inJurl' or mishap in dial:'-

nosis or management tl1II.t Kin'~ rise tn a lia­
billt.\' cl:um most like-Iy to O('cur? Is Ihe emer­
).(eflcy departmt!nt thti" most {"rtile hr~inJ( , 

~rountl (nr malvractk .. claim~, or is it the a rea 
of th(' oJX"Tnting room:;; and thl! po.'Itnpf"rat i \'e 
ff'co\,ery-surgical intensive eare comple,'(? A~­

cur"tt' an,wers to thel\ .. '111"Stions Ilre difficult 
to find , The HEW Commission reptlrtPd tha t 
.. mergl'ncy and surgieal C3re urc lh~ souret!S of 
must mailiractice daimll, The Jnhnson a nd 
lli).()Cins s ur\le)' found thllt onl)' !lin p of ;!2R 
I'laiml(, I\h~htly less than four percent, IIril{inntt'11 
{rUIIl ~lIll'rl:'e1l(:y flepartmpnt activity, Wh ile 
this f;\I'urc i~ wl·1I 1,,'luw that of \ '1 pMc .. nt re­
portCfl for emergency sefvin':S in II similar s tudy 
for a tpn-year period in M a ryland, the limited 
i"formatino avail ,I hip implieates tht> h t>Sp il al's 
OI>Cflltil1l1: mums. \\ ilh th("ir romlll~x fll netion8. 
re-Iatcd IJOStopcrath'c care {:u: il iti('5, lind m ulti­
pUrity of personne-I. as the source of most such 
dairns, 

In .111 AIJriI JAJ/A article nn "to. t llil'rllrtit'e 
T.itigat loll", Don Harper to.tills{'mph:lsiz('(1 th at 
""Ist daim8 an' I suils ;I rp prcllit':ltl.'Cl nn t he 
(>xist"lu'c of definabh· illjuri<.os 1(1 IJlIl il'nts, such 
a,'( 8I1fJ:ir,\1 ('omphralilJns, acl\'l'TSI' , Irtr~ n''' t'­
lillns, (ailure til inlernrpt tht! naIHf; " I'UU"", tlf 
a rli :-I';ISI.'. nr injury through lack .. f ,lial{lltls is ur 
rllre, M 111$ IlOrnts out that. ";t\'ailahle lilf "rmil­
lion abu ut the numlK'r and Ilualil), IIf injnrirs 
indul'ctl, Imth nl'~li:';l'lItlr nnd n(llHI. '~I II! " 'llIy . 
at thc hands of hcahh flrO\' id"l~ i~ whully in-

I .. , 
3{ ef}\latr> , 

We siuII,ly do no l know hllw mallY iatrll~l!ni c 
m(>{1 ica I i IIj \1 ri ('$ 01'1'11 ran n 111111 yin nu J' hllspi ta ls , 
hnw many !ITI! rf'l:th'1'l tn npT't'atinl! mum ac t ;"I­
lil'~. or how mUIIY art! rclate(1 In th e ot hpr 
mill tip Ie {unctions ,III d a reas wi th i I I t i lt! hoopi tal, 
Wc ha\'c nn statistical data on til(' kind of in­
Jurips that ncrur tlr \\hy thpy O('('llr, \Ve do not 
knuw hll" maul' or Ih\'111 an' prcn'utahle, A lltl, 
as ('IHl'hasized by ,:\1ills, "no, "nil' do we not 
knnw what we are (\palins: Wll h hut no one has 
yt~t mude a coneerted t'fTort to lintl out" , 

lawyer5 

Muny "lry~iciRns , u llllt'rstalllia l,ly, are a n­
noyed or ani;ry at the rnl(' of "Iwyers in th i' 
proble-m , Few clf)('tors lIollpl'8l;&l1tl thl2 rnle or 
thp lawyer in our society. l'S1It.>('i;llIy wht'n he 
hrin~s suit Ri;uinst us. hut ..... e we\cume his help 

.""Ii",,,'., 
HD ........ h ... IY/5 Mun.ton II 
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wli t'n we need his legal skill in our oef('llsc! 
M ost. of us, I hplie" e, :lgree with Sam Johnson, 
as quoted by Buswell in a T Ollr 10 1I1f: H rbridell 
in 17i3, "A lawyer has no business wilh t he 
justice or injustice of the (':luse which he under­
take!' ... t he justice or injuillict: is deciuoo by 
the jud~c" . 

What f:'\ctorl\ h:we infl uenceli lawyers t o in­
crease 80 lirastically the number of claims and 
su its a l1pl:ing 1nel'lir:t1 m alpract ice in t he lmll 
dt'('ade? Acconli ll l,: to Da vid Rubsunwll , " F irst, 
tlwre is the int.'rcnsro nyaitnllility of 1llPct icai 
wi tnC!AAe8 to thp plain tiff'pat ient. Seco nd. there 
is the grenter wi\lingrlt':.<s of ju ries t o examine 
critically t he cond uct of physicia n and hosp ital 
dl'{endnnls. A nd, t hird . as jury ,'{'nl il'l.'; grow in 
"hI' and frpqlH'UI'Y, hi~hly skill~ trial attorneys 
art! attracted to t he gold fic hls of malpractice 
lith::ltion" .! 

I tl a metlical malprad in! su it the tort of 
Iw\.: liJ,:elwc is cslablish('(1 by the plaintiff 's pro\'­
ill\.: to Ihl' jury's sal isf;u-I ion Ihat tile injury he 
a 11<'1;('(11)" SIl ~I a ill(>o r~1l II. 'd {rom t he defend ant's 
failuTl! to USt' dtH! t:are, T he plaintiff's medical 
f','l:pt!rt witness i~ said to be t he most critical 
cl('m('nt.in t.hc pil'l u re, " I n the p :tl'lt" , Ru bsamen 
says.. "I h~ reitH-lance of physicians t o testi fy 
al:lI inst a coIINI:'''le kept a firm lid on malprac­
t ice li ti l:al-ion . , , As f>xpp. r t wiLII ("SSes for the 
plaint iff ht~orne more availaule, e;o; perience 
prOH!S tha t phLi nt ifT's "crdicts prog ress fr om a 
rare even t t o li n ,.,'casionnl one, T hen , t hey be­
comf' freq u ent" ,~ 

AN a nmt\ t!r of curren t record, it is now possi­
bl e for a plaintiff's at tornl.'Y to obtain a re \'iew 
of t he mpri t ll of a ca.,e he hall u ndl:! r ('o llsidera­
t ion for a mal " racticC'su it from 11 firm ... r med ico­
legal persons, T he ntt orne~' ma,v also o btai n , 
frum t he files of t he firm , the name of a pre­
sumably (:ompeten t ami pertinelll mt'uical 
\\;tn(>S$ who all{~l'(lIy wil1 t('Sti fy fo r the pla in­
t iff for a fee-. 

Is nH:,·tlk:11 malpra~tice l ili~at ion t ruly :1 

"gnlrt fiE'ld" fo r 1;t\\'YE'rs as O~win H.u bs,'lmen 
ami olhf'!'S hal'e said? lAot us l"ok a l :waibble 
LIt'I!' . t\ l'C'Ortlill\; to a Hl69 ('ollbT<"l'Siwwl study, 
t hC' lion's sh;'lrr of the total ('ost ttl Ihe insu rance 
comll:lllies Olf malpr:lrt icc IlIIiL'i and ('j:lims gOt'S 
to tlli' It-':: II ('onHlluni ly. Tilt! stu(I,\, indicatctl 
t hat <l il ly Sh lt't'll ('('Ilts of t he malpnwli('c 
Ilrt'mium e!ul1ar is paid In 1':l li('n l ~ with un · 
Inw:Lrd r('Sulls. fir injuries. It is estimated thu t 
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the insurance premium '14)(\1 pays out OVf!r 80 
cC'nts of cach dullar in adminislrll\il'e coslA Ril e! 
ill Ipltal rpt!!! tn the cOllwlel fnr plainti /T I\/l d for 
dt!fentiant. The uullur awar<ls arc split between 
thc su('ccssfu l plainti ff and his attnrney accord­
ing to a schedule of conti ngent f t'f'J! agreed on 
in adv:uu:e.:'II 

Elit illlalt!9 on the size of contingen t fees re­
ceivet! by plaintiffs' lawyers for wi nning mal· 
pr,'\('ti('e suiu vary frum :Ja In 50 percent, o r 
more, of the award or scttielll"IL I, As a concrete 
exam ph,', the experience of a "i ngle insurance 
company in my state W;lA lluutl?<l ill a n editorial 
last Rpring in II. N uhvill t! pHp~r, ", , . nf the 
5543,053 t he company paid Ollt In malprRdice 
sll itA in Tenneallee in 1974, t he lllwyers received 
60 per eCII (. , or $327 ,146". On a count ry.wide 
blUlis. includ ing the hlgh· risk s tutes, prLljection. 
for (C'es pllid t o nttorneys for mal practice s uits 
becume t'l\urmOU8. 

M any p hYMici ll.ns uelipve t hul the pro blem of 
mcdkalliahility suits, w hich is unlqup1y sevflre 
in America, would Ilfl rf'~l uced promptly by 
mf>asur4's to elim inate or limit t he American 
custom of the contingent k'(! fnr Ipga l services. 
According to F.B. Mac1,inrwn, t he pract ice or 
contill~ellt fe<.."!J-tllkinl{ a I,,'rcent age s hare of 
the mOIW)' r~vcrcrl fur damage or inj llfY­
beJ::an ori~ inally amon!!" Americ;)'11 la ..... yers Il.!I a , 
method of providing !t'!:al services for those 
unable to afford COUIlS(!1. 

A lthough considered an IIllel hical practice in 
Canada, England , nnri mnstnthf'Tco untries, the 
conti nJ,:ent fet! con t rac t ill JlOW the most d om i­
nan t method ror financing litigation for both 
rich and poor in t he United Stat es. M H.c K innon 
stat es t hat, ft ••• fundllmen ta l ch a nges in atti· 
tud e t oward litigation in general have nccom­
p anied t he d ev elopment of contingent fees in 
t he United St ates. One sllch cha nge is the de­
partu re f rom the Enltlish vi t'w t hat litigatinn is 
a social ill, which like other dispUt.C8 a nd quar­
rels should be minimi1.t!d; to t his enu, o ne who 
sti mulates or aslI i:;(.H luwsuitll to wh ich he is not 
u part y is dealt w it h as a trou hlem nker in 
England (t he basis for t hl! crime of ba rra try) 
.. , in England t.he ecullumit: risks of l il.i~atinK 
have been mag oifil.>d by the KC'nera l rule t luttlhe 
loser pays his opponent's att orney's fee, while 
in t.his COllnt ry a. ]larty rung no sllch r isk an d , 
umler a c(llltinKent fee cont racl , a losi ng plain­
tiff will not ha\' ... to pay cvcn his own attor-
n('y" .u , 

In h is Apri l ,lAMA article Mills Slated, 
"Doin~ away with thc contingency fee system 
tomorrow "'fluid I> rob:lhl~' eliminat e ~o percent 
of new 811iL, a~nin~l (lurtnl'R a nd hospitals 
merely ht'('ause Il\olll plllienls could nllt ot her­
wise financc the pros('cution of thei r claims". 
The ctJu ntf>r a rgulnf'nt to this viewpoint , held 
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by pln in tiffs' aUorneya, is that the use of con· 
tingent fPeS (olthouih rMely used in smaller 
d o.ims) mkkes the services of lawyers (!(Iuully 
aVA ilable t o peovic of Ilil e~onnm ic cln..'I,SCI!I , 
Thus the cnntrovel'1lY continues. Until some 
other method is devised to cOmpensate attor­
neyB, Mil ia believes the.olu tion to the ills of the 
continJ;:ent fee ayst.cm is cont.rol rather than 
,broiation.' 

Approache s to the solutiOn 

When Il catastrophic event occur.s, unless 
previous. careful planning for orderly manage­
ment. has been initialed, a helter-8kelt.er rush of 
proffered lIolutions is apt to ensue. Until re­
cently the federal government hafJ stayed away 
from intervention in the maipractir::e criAill. and 
former HEWSecretary Weinberier consistently 
voiced his opposition to Iederal invol\'ement in 
the problem. However, multiple bills have been 
alrendy introduced in the Congress, offering a 
variety of federal 50\utionll, often equipped 
with the buried hook of r igorous federal con­
trols over the practice of medicine. Dr. Roger 
O. Egf'be rg, assiatnnt to the secretary of HEW, 
recently inllicated that the administration may 
have to get Involved in the malpract ice cri5is: 
( I ) If an impliMe occurs in n stat-e so that 
malpractiC<' insurll.nt:e 1.'1 not ava ilable to C<'r­
lain specialties and therefore the practice of 
medicine is stopped in these fields; or (f) if in­
surance unavailability and high premiums limit 
the capacity of young physici ans to enu>r prac­
tice in ~rUl. in l'it.'ltes and increase the trend to 
early reti rement of older phYJI;icians; or (8) if the 
costs of premiums for physieians and hospitals 
continue to rise v;tronomically from an esti­
mated one bi11ion dolla~ this year toward an 
estimated two billion dollars next year with 
concomit.ant increases in the cost of defensive 
medicine; tben the federal administration is 
likely to move in. 

Hov,,'ever , Dr. Egeherg emphasizes that the 
profes.o;ion:L1 liability prohlem currently is the 
business of the states. He urges that physicians 
take tbe lead in th e rolu tion. His conclusion in 
a recent address to th e American College of 
Legal Ml!dicine was, "There il\ an obvious de­
grec ol defeatism amoDiphysicia ns. And if there 
is much defeatism you can be sure that the 
federal ~nvemment will be willing to come in 
and v;ploit it"," 

The short-range approac h 
to the solut ion 

The primary need in the inl\uran~e crisis is an 
immediate solution that \\-111 make medical prn­
fes.~iona l liability inlu rance available in ever~' 
state at affordable premium rates. Collabom· 
tion bet .... een the major carriers, insurance com· 

missioners, &tate medicallloeietiM, health care 
providers. proCee.sionnl societ ies, and atate and 
Cederal government. haa b~n effective !lnd im­
preMive throuihout thla country in recent 
mont.hs in approaches to thl. crit icallihorf...t.erm 
goal. 

Legislation designed to deal more equitably 
with issuell lin d problemI'! in "tate laws that have 
previously made medical liability insurance an 
" actuarial nightmare" for Insurance companies 
has been enactccl by an Increasing number of 
states. These legislative roform!> include Buch 
nspectJ; 118 a patient's compensation board, a 
statewiclA Joint u nderwritini llI>Sociation , medi­
cal revil::w panel8. modifications of the statu te 
of limitations, modificatinn of the collnteral 
sou rce rule, restriction of the con tingent fee, a 
ceiling on swards, c1M1!ifica(.lon of the issue of 
informed conlen t , more stringent authority 
granted to licensure boards (or disciplinary 
actions against aberrant flractitione~ , modi­
fication of the doctrine of res ipsa loquitu r, 
elimination of ad da.mnum , and establi~hing 
aiternativt!:\J to the tort system such as arbitra­
tion , no-fau lt insurance, or workmen's com­
pemo.ation. 

Indiana's new malpractice law has been 
hailed as an example of moop.l legislation by 
Dr. Egeberg and by the AMA , but Dr. C.M. 
Wilhelm us, I' new president oC the 1 ndiana State 
Medical Associal ion , haa recently stated, 
"Though the new law should help Holve some of 
the mmt immediate problems, we know it.'s no 
panacea .. , We'rf' happy with the 75 percent 
we got (throuih t ll '~ legisl ature), out the other 
25 percent ill: very important. and we int.end to 
keep trying r or that, too" ,I' However, a. spokes­
man fo r the trial lawyers 1111.8 indicatl!d that even 
the watered down version of t.he bill originally 
put forward by In diana doctors is distasteful 
to them and predictions ar t! that the provisions 
of the Indiana Act and those recen tly enacted 
by many other II: ta(a will Mon be challenged in 
the courts as to t.heir cOllltitutionality. 

Another approach to the short·rangl::solution 
is that. of the " captive" insurance company. 
Several state and region al ml!d iral aMociations 
havf' selpcted th is approach, Others have helped 
to develop 18Jtislation to establish a joint under­
writing association in the Rlate to provide mal­
practice insurance on a temporary ba~ill: until 

(gllljllMcd 
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insurance companies of lhl' privtlte sector rN'5-
tnbliah Ii stable market for IHcdical liability 
• Insurance. 

The American Colle,,!! of Surge'ons l"arJicr this 
year carefully investigated all aspects of this 
approach. After a favorable respon!>t! from over 
7,000 Fellows indicated willingness to pro\ ide 
capital funds in liupport of an insurance pro­
Rram Ilponsored by the Coilege, Ii pro[pssinn:l.1 
liability insurance plan was outlin!X1 and, with 
the approv<t' of th l:! Board of Regents, was 
prl!l!lented to the entire Fellowship for con­
sideration. A 8ub!ltantiul numhrr of Fellows 
responded favora bly by submitting contribu­
tions as requested. However, IL number of tech­
nical and complicatoo Issues relnted to the 
insurance entity movpd the nOMd of Regents 
not to activate the prOlj:rnm. 

The long-range approach to the solution 

Regarding the profcssionalliubility problem, 
I believe it is apparent that. unlike a scientific 
study in which hard data can be accumulated 
and analyzl'lI , there is 0. deurth of factual in­
formatio n. Under the present system of t ort 
liti':lilion alleging medical malpmetice. the first 
clement is medical injury - injury to a patient 
:U a re$Illt of his receipt of med icnl , surg ical , or 
ho)!pital care. The second element is fault . In­
jury and fault are lhe facturs that form the ba!~is 
for such lit igation. 1£ t h~' frequency of claim)! 
Ilnd suits is to be reduced. it is vital to ohtain 
facts concerning the medical injll ri ps th3.t 
ini tiate them. Data arc needed concerning lhe 
typ~ of injuries, their in eidenee. severity. 
places and circumstances of occurrence, how 
and why they occur, and their preventability. 
The insurar1l'e carriers have great stores of such 
data in their claim filt!3. A mechanism is needed 
to extract and analyze these data if it can be 
done legally and ethically. 

Apparen tly the insurance rel:uill.tors are mov­
ing in this direction. At its mCt!LinK earlil!r this 
year. the National Associ:ltion of Insurance 
Commissioners develnped a clo. .. erl claim form 
on medical professional lillbility that calls for 
information regarding the nature of the injury. 
the location and ci rcumstanC"CS, the claimant, 
the ddendllnt, the settlpmenl. and other 
pertinent data. This information ~ to be 
reported hy carriPf8 on nil closed claims after 
July I, 1975. Data will be cotlftd anel stored at 
N Ale headquarters. Thestntistical infurmation 
derived from this approach should be of great 
value in the future to the iMurance industry 
and to the medical proft!ssion. 

H owever, the medical profession and the 
ho~pitals nel':{i to collect similar dat.a concerning 
m~ical injuries in our patienL population, in· 
eluding those that never result in a liability 

1'1 Ame.,canColI"K"aj S"'K .... ns 

claim or suiL If we are to (il'\'elop elfective pro­
r.rams to prevent the occurrt'nce of injuries. we 
ct'Ttainiy nf'f'd statistical description of lhe in-
• • Ju ry UrH\l;!rse . 

Blimination of the fault s)·stem of ('ompens3.t­
ing injured patients is urged by some advoca tt!S 
of legal rpform who pr('fc~ a no·fault system 
similar lo workmen's compens."ltion. J effrey 
O'Connell of the Ulli\'ersity of IIlinoi:'! is a le3.d­
ing 1i41vnrll.te oi no-fault liability insurance 
applicable to all sorts of accidents, inrluding 
auto accidents, those stemming from mOlnu­
fact ufed productJI, med ical and surgical treat­
ment:'!, and injuries sustaint:d in a hospital 
BettinI{. The no· fault concept hZlS he@n quite 
8ucces. .. ful fur auto inaurance in thOM .tat. 
that have adopted it. 

In ProfeSllor O'Connell's plan of nQoo[ault 
compen~alion [or mffiical injuries. the patient 
would receive prompt and certain payment of 
medical expenses abo\·e his bR.llic health insur­
ance coveral.(e and loss of income during his 
period of unemployment. The patient would 
agree to forego compensation for pain and suffer­
inl.(. whkh constitutf~ a large proportion or 
financial loss for insura nce companies and 
physicians under the t".'tisting tort Iinhility S)'!r 

tern. Legal [t'es are also exrludf'fl in the no-fau lt 
system, so tlmt this form of co\'¥r:'J,.:e is some­
tim {'S called .. No-I a ..... ~;er insu rn u('I'''Y' ,N 

David Ruh~:Lmen opposes a literal no-fault 
sy:;Letn iL)! requiring an :1bsurcl standard of per· 
ft'ction in every the;upeutic aud .jingnostic 
effort, Every di~p:\.~e prorpg. .. that enrls in df'ath 
or serious injury "·ould bl;! potentially com· 
pf'nsablp. He SUgl!AAts that a no-rault system 
mi.:ht work liali)![actorily if rClitricted to eleetive 
surgery ." Professor O'Connell also advoeatm 
limited medical liability in his el~th't' no·fault 
systl'm, 

OtW of the questions thal mu)!t hI;! ll!:ikt'tl of 
any system under considerntion is whether the 
hl':llth carp. providers can cnntinlle to he the 
fitH\uciul suurce for cOInpen:mlion to injured 
p.3.tiC'nts. Mills hM asked, "Even if a no·fault 
cnmpp.n~!\tion s}-'stem can reduce the cost of 
indi vidual claims, is the injury universe from 
which these claims ari.no so large that t he lotal 
cost will smottll'r the profession'! It may be 
neca .. ary, .. to rhan~e tht' methort of financing 
as ..... ell as the syslem of compC'nsLiliotl" .~ 

Those recommendations or the Study on 
Surd"al Servirl'~ fnr thl' United State.'i pertain. 
ing to proressionalliability have acc urLlteiy out­
lined many of the objectivcs for ameliof::a tion 
of thp profAA.~ional liahility cri~i!l, T ur~e each ! 
Fellow uf tilt' Collegt' tu (eat! thi)! seclion in t he 
summary r("port o[ SOS!';US,· so ~ to be bet· 
tN nr()uaintf'll wi th all I'lpment.'\ of the proh­
["" , ;1111.1 its pwsible solutions. 



• 

The American College of Su rgeonll, ably 
represented by Dr. C. Rollins Hanlun IiHd staff, 
has been working with the American liospital 
Associ."tion. the AMA, the ~ledic;:tl Liabilit.y 
Commission , HF.W, consultants and r~jJrt!sent­
al;'\.'es of the insurance indust ry. and medico­
legal experts. "To delineate the problem". as Dr. 
Han lon staten in April, "settle on suitable local 
a pprollches, and avoid direcl inval \'cmenl of the 
federal government in attempted solutions",1 

The Collpge must. mOllnt a bro:td investiga­
tional and educalional program for Fdlo\\ sand 
for the publi c that will develop lIew solu t ions 
C(Jnccrnlnl: professional Ii;!.hility. Howe\'('r, I 
_cree with Mill!! thaI... " Continuing educalion 
And c\'cn rccertifi cntion of prarticing physi­
cians will affect the malpractice litigation 
phenomenon only nfter 3dcquate information 
a bout injuries anrl thrir caw;es hal! been 
accu mulated , evaluated, ant.! incorporated 
in to proper prevention programs".1 

The importance of avoiding injury to pa­
t ients wh ile ullt.!er~akillg their treatm(!llt is not 
new to physicians. Four thousand ye:l.rs :l.go 
t he Babylonian King Hammu rabi codified the 
laws of human behavior fo r his subjects, in­
cluding (>Ic\'cn p:l.ragr:l.phs that refer to phy!':i_ 
cillns and veterinarians. Excerpts from l_htc'SC 

codes, ill the lnllllliation of Charles Edwards, 
are as follows: 

Reler,nces: 
t. Hnnl .. n . eR: A !;I..atus report on Ilrof~ion31 

liabil ity. Supplement lo Bull Am Coli SUTI: 
60:. (Apr I 197~ 

2. Rubs.amen, OS: The malpractice CTisi.s: ho'A' d id 
'A'e J:et there, I.'nn we I:et out? Mod Ml'dicine 
43:30-39{Allr 1 )1975 

3. MillJI, DB: MalpractiCf' lit.iJ:at ion. Are solutions 
In f'ight1 JAM" 232:369{"\pr 28)1975 

4. Al>elson. PH: Cblln"inK climate for meolicine. 
Science 188:975(Jun 6)1975 

5. Sch'A·art7., If : Addr~ before American Sur~ral 
Association. Qu~VeI.' City, P .Q., May 8, 1975. 
Srt ClltO, C hapler \o' lJ; Surgery in the United 
SUtes: A Summary Hepon of the Studr on 
Sur~(:21 ~""';c:es for t he Unlwd StatE'S. Am('ri · 
can CQll('fle of SUfireons nnd Americnn Surgical 
A99C<iation , 197~ . .Al'Oilablr from: SOSSVS; c/o 
~rrV. Adr<'rt~in f1 Co., lllt:., 3!.:i E. Oliff'SI.: B"l· 
timqrt , M d. 1!H!Dt. (n, pGpt'rllock; ' Y, hClrd­
cu.u .) 

6. (AuIFOn. It: A ne .. · treatment for me-dic:al mal· 
praM tf'i'. Ilo!';I' F()rum XV:9 11 {Jull(')l972 

7. Mar!,'!'>. RM : You doetol'S 1I.1'e ma!'in!: too mu("h 
of mall'rllct ice. Med EronomiC'" 50:174- 186 
\~lar :!tI )1973 

8. Bfmz,,·p.ig, FoP: Celtin£ 10 the root of the prob-­
\"iiI. T rial II :&8- 70CM:1\ · J une1l97 & 

9 . &rnz ... ei.:, EP: quotE'd hy W;tlmer, W. Jr.: At 
the C'Ore-Uu~ patient. Trial 11 :H-4:; ( ~ta:r­
Jlln"H9i5 

10. Gusso .... , D : Ans .... el'S OIn and musliM.' found to 
the maill ractice I!itua tion. J iA>l!ai !oledscine 
3::!0- :!1 (Mar)l97 5 

11 . Rudo'·. M; ~h'ens, TT : ~firah('lla. A ; ~lffiic:'ll 

H a t.!octor ha~ trt'lltt:d n Freeman with a 
Illl't;'si knife for n $('\'f'rc wound anet has cur,," 
the rtE'('man, o r h<l..<; orwned a Fnremlln's 
tumor wilh Ii meLal kuife and cured a Free­
man':; eye, then he shall receive ten shekels o f 
silver . . . 
If a dOl'lor has t r"alRti a man wi t h a meta l 

knife fur 1\ severe wound and has caused the 
man to die, or has opened a man's tumor with 
a In"LaI knif, ' and de!ltroyed the man's eye , 
hi!!! hand!!! shall be cut olT. 

While t hc penalties o f the Code of Ham­
murahi seem unduly 8evere to us today, they 
are forc{'ful reminders t.u 11.11 who deal with t he 
health of t.ht!lr fellow humnn beings or the 
ancient admonition, "l'rimum non Ilocere" ­
a primary consideration in the care of patients 
is to do thpm no harm. 

I :;Islill close by reminding cach of you that 
the American College of Surgeonll, since ita 
flJunding, hag hat.! I1S its lilllient ubjective the 
improvement or cure of the su rgical pntient. 
The Clinical Con~ress, with its wealth of 
surgiral illstrllrtion, is an impnrtant cont r i­
u utiUll toward mt:etilli lhat objective. The 
Collcge has long had a major educational role 
in t.hf> mana,;cmrnt And prevention of injury . 
Iatrogenic Illcdiral j"ju ry presents a uniquely 
important challelll!"1'.' to the College fo r in ­
\'esttgation and control . Thank you. 

maillraCl ice inllllra nrfl' cJaimll me!'; cJ01\efI iss 1910. 
AplJ('ndili to fiel'lort of the SefTelary'f\ Cnmmi,.. 
sion on Medil:ll l MlIll'ral.'t;l:('. Washington, 
n .C.: D('Jl1. of Heallh, Education. lind WeUare, 
I !l7:'! 

12. Barr, 0 : Hazards o f modern d iai:ll06ls and 
lherapy-the price we pay. JAMA 159:1'52 
(I)pc IO)19.S5 

13. Juhnson and Higgins: cited by f('rher, Sand 
Sheridan, D: Six chllrishlld malpractice mythll 
IlUt tn rP.!'it. MPd Economic., 5~;1r;0-1 a6{Mar 

17)1975 
14. MacKin " ,,", FD : Cuulin)(t'nt fCM for legnl llCr­

\';N>~. Chicago: Aldine Publi.~hinK Com~any, 
HHi4 

15. EgeberK. no : qU\i1ed hy Regier, H : T he v iew 
from HEW on fedE'rai involvemenl in lhe mal­
prartiCfl' ~Ituat;()n. J Legal Med 3:19-23(J une) 
I !17:j 

16. Wilhelmu~, GM: quolt!d by Ferber, S: I ndiRna 
malpraeli("P relief: thrl't!-fourlhs of a loaf. Med 
El~' !1"mlC8 52 :29- 47 (Jun(' ~11975 

17. OTunoell, J : E ndin.: in""lt to injury- no-faul t 
inl\uranee for produelll anti IIc rvia!ll. Urbana: 
Uni\'pfl\ity (.f Illinois l'r~, In5 

18. O'Coon<>ll, J : Dypa,. .. ing mpdic:al malpractlee 
dailllll by I:'Ont ra cl. Bull Am Coli Surl( 60:9 
(SeJlt)l975 

19. nuh!';amrn, 0: No-fault liabilily CTeates more 
prohlCIIlS lhan il l«Jh'f!:.'I. Miln Me-dicine 43:75-
, , (July 1)J975 

20. H('port on medical malpractiCt". Committee on 
E::u·ruti\'p itl'Organh:atlon. 1969. A. HibimlT 
lConn.) 
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